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Commissioner for Patents 
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Alexandria, VA 22313-1450 



Pursuant to 37 CFR 1.137(a) this is a Second Petition to revive an unavoidably abandoned 
application for failure to respond to a Notice to File Missing Parts mailed January 31, 2002. An 
Affidavit of the practitioner in this application (the undersigned representative) and a copy of the 
previously submitted Affidavit of Mr. Kwame Brown are attached. While Examiner Shakeel 
Ahmed may have believed that an Notice to File Missing Parts was sent, since the Notice to File 
Missing Parts allegedly contains the correct correspondence address for the Applicant's 
representative, neither Mr. Kwame Brown, employee of McDonnell, Boehnen, Hulbert & Berghoflf, 
("MBHB") the Applicant's representative of record in this case, nor the undersigned representative 
ever received a copy of the Notice to File Missing Parts. Therefore, the entire delay in filing the 
required reply fi-om the due date for filing the reply until the filing of a grantable petition pursuant 
to 37 C.F.R. 1.137(a) was unavoidable. 



Sir: 



As Mr. Kwame Brown (U.S. Patent and Trademark Docket Clerk) attests in his affidavit, no 
Notice to File Missing Parts dated January 31, 2002 for the instant case was ever received by 
MBHB, otherwise he would have entered the Missing Parts Notice and due date for responding to 
the Missing Parts Notice into the MBHB docketing system and placed the Notice to File Missing 
Parts in the file jacket of the application. Furthermore, Mr. Kwame Brown attests that a search of 
the MBHB file jacket and docket records indicates that the Notice to File Missing Parts was never 
received. A copy of the MBHB manual docket records where the non-received Missing Parts 
Notice would have been entered had it been received and docketed is appended (as Exhibit A) to 
Mr. Brown's affidavit. 

Similarly, the undersigned representative attests that no Notice to File Missing Parts dated 
January 31, 2002 for the instant case has ever been received, and that a search of the MBHB file 
jacket and docket record for this appUcation indicates that the Missing Parts Notice was never 
received. A copy of the MBHB Attorney Daily Docket for March-August 2003, where the non- 
received Missing Parts Notice would have been entered had it been received and docketed, is 
appended to the undersigned representative's Affidavit as Exhibit B. These docket records cover 
the day on which a response would be docketed for the months of March, April, May, June, July, 
and August 2002. These dockets are completely devoid of any reference to our docket number 01- 
1637, which corresponds to the instant U.S. Patent Application 10/018,320. (Exhibit B) 

Accordingly, the Applicants submit that the abandonment of this application was either the 
fault of the Patent Office for failure to mail out the Missing Parts Notice despite the fact that the 
correspondence address for the Applicant's representative was allegedly correct, or the fault of the 
U.S. Postal Service for failure to deliver the Missing Parts Notice to the Applicant's representative, 
assuming that the Missing Parts Notice was mailed out by the Patent Office. 

Because the abandonment was due to the fauh of the Patent Office or U.S. Postal Service 
and not the Applicants, the Applicants do not believe that any Petition fee is required. Accordingly, 
the Applicants submit that withdrawal of the Notice of Abandonment for this application and 
restoration of the application into pending status are in order and are respectfiiUy requested. 
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In light of the fact that this particular matter has been at issue for nearly 9 months, 
accelerated consideration of this Petition and a favorable decision are respectfully requested. 
Further, as the application entered the national stage on 12 November 2001 and has not progressed 
to the substantive examination stage, Applicants request prompt consideration of this Second 
Petition in order to minimize the time cost and burden borne by them. 

The Commissioner is authorized to charge any deficiency or credit any excess in this fee to 
Deposit Account No. 13-2490. 



McDonnell Boehnen Hulbert & Berghofif 
300 South Wacker Drive, Suite 3200 
Chicago, Illinois 60606 
Telephone No. 312-913-0001 
Facsimile No. 312-913-0002 



Respectfully submitted. 





David S. Harper 
Reg. No. 42,636 
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Commissioner for Patents 

ATTN: Office nf PCT T^gal Administratinn 

PO Box 1450 

Alexandria, VA 22313-1450 



I, David S. Harper, being duly sworn, hereby state: 

1 . I am employed as patent attorney at the law fimi of McDonnell, Boehnen, Hulbert & 
BerghofF ("MBHB") and am handling the prosecution of this application on behalf of Niels 
Krebsfanger, et al. 

2. I submit this afBdavit in support of a Second Petition to revive an unavoidably 
abandoned application for failure to prosecute pursuant to 37 C.F.R. 1.137(a) for this application. 

3. Included in the first Petition, dated January 31, 2003, to revive an unavoidably 
abandoned appUcation for failure to prosecute pursuant to 37 C.F.R. § 1.137(a) for this application, 
was 1) a copy of the MBHB docket records (or "manual docketing records"); 2) Affidavit of David 
S. Harper; and 3) Affidavit of Kwame Brown. 

4. In support of this Second Petition to revive, we submit copies of the previously 
submitted copy of MBHB docket records and Affidavit of Kwame Brown. 



Sir: 





I learned for the first time that this patent apphcation was abandoned when I 



received the Notice of Abandonment dated January 9, 2003. However, based on my search of the 
MBHB file jacket of this application, and my review of the MBHB's firm Docket records on the day 
on which a response to the Notification would have been docketed, Le., for the last days of the 
months March-August, 2002 (Copy Attached Exhibit B), I do not beheve that the Notice to File 
Missing Parts dated January 31, 2002 for ttie instant case was ever received by MBHB. Had a 
Notice to File Missing Parts dated January 31, 2002 been received by MBHB, the March 31, 2002; 
April 30, 2002; May 31, 2002; June 30, 2002; July 31, 2002; and August 31, 2002 due dates of the 
Notice to File Missing Parts would have been entered into the MBHB docket report (Exhibit B). 
Similarly, the Notice to File Missing Parts would have been attached to the file jacket of this 
application. My search of the file jacket of this application and docket records indicate that the 
Notice to File Missing Parts was never received. 



RespectfiiUy Submitted, 

McDonnell, Boehnen, Hulbert & Berghoff 





David^. Harper 
Reg. No. 42,636 



this 9^ day of 



Sworn to before me 




^2003, 
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(Case No. 01-1637) 

In the Application of: ) 

Niels Krebsfanger, et al. ) 

Serial No.: 10/018,320 ) Examiner: Shaiceel Ahmed 

Filed: February 15, 2001 ) Art Unit: To be assigned 

For: Stable Expression for Polymorphic ) Confirmation No. 1633 

Forms of Human Cytochrome P450 2D6 ) 
- . As An Analytical Tool in Preclinical Drug ) 

Development ) - 

AFFm AVIT O F yWAMF HWOWN 

Assistant Commissioner for Pataits 
Washington, D.C. 20231 

Sir 

I, Kwame Brown, being duly sworn, hereby state: 

1. I have been employed as a U.S. Patent and Trademark Docketing Clerk at 
McDonneU, Boehnen, Hulbert & Berghoff ("MBHB"), the AppUcanfs representative of record for 
this ai^lication, since December 11, 2000. 

2. As part of my duties as U.S. Patent and Trademark Docket Clerk, I am responsible 
for entering all communications to and ftom the U.S. Patent and Trademark Office into the MBHB 
computerized docketing system, including the due dates for responding to all Office Actions by the 
Patent Office, and manuaUy entering the incoming U.S. Patent and Trademark maU into a daily log 
book. 

3. I submit this affidavit in support of a Petition to revive an unavoidably abandoned 
application for feilure to prosecute pursuant to 37 CJR. 1.137(a) for this appUcation. 



4. Subsequent to the Notice of Abandonment dated January 9, 2003, 1 learned that this 
application was abandoned for failure to respond to a Notice to File Missing Parts dated January 3 1, 
2002. However, based on my search of the MBHB file and computerized and manual docketing 
records for January 28, 2002 through April 1, 2002 (copies attached as Exhibit A), I do not believe 
that a Notice to File Missing Parts dated January 31, 2002 for the present case was ever received by 
MBHB. Had a Notice to File Missing Parts dated January 31, 2002 been received by McDonnell, 
Boehnen, Hulbert & Berghofl^ I would havie entered the March 31, 2002 date of the Notice to File 
Missing Parts Response into the docket report under the column entitled "Action" and delivered tiie 
file with the attached Office Action to the responsible attorney, David S. Harper. My search of the 
fite and dodcet records indicate that tiie Office Action was never received. 

Respectfully Submitted, 

McDonnell, Boehnen, Hulbert & Berghpff 
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